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Children and separation 
How children may react to separation and what they need after separation. 
 
Making arrangements work for children 
What the law requires when making future arrangements for children. 
 
If you agree on arrangements 
Parenting plans and consent orders: ways to record your agreements. 
 
If you can’t agree on arrangements 
Court and other services available to assist with future arrangements for your children. 
 
Applying to change an existing order 
When an existing order can be changed and how you can seek a change. 
 
Complying with orders about children 
What happens when it is alleged a parenting order has not been complied with (has been 
contravened). 
 
Relocation and travel 
What you must do if you are moving and this move will limit the future time the children live 
with or spend with a parent or other significant person. 
 
Recovery orders  
A court can make an order for the recovery of a child who has been taken from the care of a 
person, taken or not returned after spending time with another person. 
 
Changing a child’s name 
How to change a child’s name after separation. 
 
Grandparents and other family members  
 
 
Booklets available from the Courts 
 
The family law registries have booklets that may help separating parents work out the best 
future arrangements for their children: 
 

• Because it’s for the kids 
• Children and Separation: A Guide for Parents 
• Questions and Answers about Separation: For children 
• Me and my Kids: Parenting from a distance 
• What about Me – Taking care of yourself, 
• Me, my kids and my Ex – Forming a workable relationship for the benefit of your 

children. 
 
Single copies are available free from any family law registry or by calling 1300  352  000. 
 
 
Source: http://www.familylawcourts.gov.au/wps/wcm/connect/FLC/Topics/Childrens+Matters/ 
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Children and separation 
 
What happens to children after separation? 
 
Like adults, children react in different ways to separation or divorce. How they react often 
depends on the child’s age, temperament and the level of cooperation or conflict between the 
parents. 
 
For children up to 5 years old, family breakdown can be difficult to understand. Older 
children can also experience a time of confusion and uncertainty even though they are more 
able to understand what is happening. 
 
The way parents or other family members react and adjust to the separation makes a big 
difference to how children feel. Continued fighting can hurt children more than the separation 
itself. 
 
However, if children are supported and encouraged to maintain a positive relationship with 
both parents, grandparents and other relatives, they are more likely to adapt to the changes. It 
is a stressful time for children, but most recover and lead normal lives. Children from 
separated families can develop and flourish just as well as other children, especially if they 
continue to have supportive and caring relationships with parents and other significant people 
in their lives, like grandparents, and other relatives. 
 
What do children need? 
 
Children need the continuing care and support of both parents. They will worry less if you can 
agree about what is going to happen and explain why to them. You both should: 
 

• reassure your children that you both still love them 
• remember that accepting and dealing with the separation will enable you to better assist 

your children to do the same 
• allow your children the right to love both of you – don't make them choose 
• tell your children that they are not to blame and help them to discuss their feelings – 

they often blame themselves, especially when parents fight about them or things they 
have done 

• listen sympathetically to your children's feelings and opinions without judgment 
• talk with the other parent about issues relating to your children 
• make sure your children don't hear or see you fighting 
• keep your children out of your arguments with or about the other parent 
• be positive about the other parent when talking to your children 
• turn to other adults for emotional support rather than to your children 
• talk with your children's teachers so they understand the situation, 
• keep your focus on your children's well-being rather than on what is 'fair' for you. 
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Making arrangements work for children 
 
The children need both of you 
 
Even though you are separating, you are both still parents and you are the most important 
people in your children's lives. The best arrangements for the future are those where: 
 

• the children continue to have a loving and meaningful relationship with both their 
parents and other family members 

• both parents continue to share responsibility for their children 
• the children live in a safe environment, with no violence or abuse.  

 
What do you need to consider? 
 
When making arrangements for children, you will need to consider: 
 

• whether it is reasonably practical for the children to spend equal time or substantial and 
significant time with each parent (substantial and significant time includes weekends, 
school holidays and days other than those) 

• how their time will be spent with other significant persons in their lives, such as 
grandparents and other relatives 

• who will look after them after school 
• where will they spend holidays 
• any other things such as choice of school, health care, sport, or religious matters, and 
• how to ensure that the children continue to enjoy their culture 

 
See Sections 61DA and 65DAA of the Family Law Act on these topics. 
 
What arrangements will work? 
 
Every family is different, so the arrangements that work for your family may be different 
from other families. Try to make arrangements that will work the best for your children. 
 
Establishing a regular routine as early as possible will help the children get used to the 
arrangements. It is important to develop a clear structure so the children know the routine and 
what to expect when, but to be flexible when required.  Give plenty of notice if you wish to 
change the routine, for example, for special family occasions.  If you wish to take the child 
out of the area for more than one night, discuss this with the other parent well in advance. 
 
The age of the child is very important in deciding what arrangements will work. 
 
Arrangements may need to change as your children are at different ages and stages. 
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If you agree on arrangements 
 
You do not have to go to court about the arrangements for your children after separation. If 
you and your former partner agree on the future arrangements, you can: 
 

• make a parenting plan, or 
• obtain consent orders approved by a court. 

 
If you want more information about the services available to help parents trying to reach 
agreement, you can read more about options to resolve disputes by going to the Family Law 
Principles section of the Family Law Courts website <http://www.familylawcourts.gov.au/>. 
 
You should seek legal advice when considering which approach is best for you. 
 
What is a parenting plan? 
 
A parenting plan is a written agreement that sets out parenting arrangements for children. 
Because it is worked out and agreed jointly, you and your former partner do not need to go to 
court. 
 
Unless a court orders otherwise, you and your former partner can agree to change a parenting 
order by entering into a parenting plan. 
 
A parenting plan is not a legally enforceable agreement. It is different from a parenting order, 
which is made by a court. For more information about parenting plans and how they work, get 
a copy of the Fact Sheet ‘Parenting Plans’. This fact sheet can be found at the Family 
Relationships Online website <http://www.familyrelationships.gov.au/Parents.html>. (Section 
63C of the Family Law Act sets out details about parenting plans. See also Sections 64D, 
65DA and 70NBB of the Family Law Act on this topic.) 
 
What are consent orders? 
 
A consent order is a written agreement that is approved by a court. A consent order can cover 
parenting arrangements for children (a ‘parenting order’) as well as financial arrangements* 
such as property and maintenance (*for married couples who are separated or divorced). 
 
Consent orders have the same legal force as if they had been made by a judicial officer after a 
court hearing. You should consider obtaining legal advice about the effect of any proposed 
consent orders. 
 
You and your former partner can apply for consent orders to be made without going to court. 
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How do you apply for consent orders? 
 
Using the Family Court's Consent Orders kit, you ask the Court to make 'consent orders' in the 
terms of your agreement. Your agreement may include information about the following: 
 

• whether the parents are to have equal shared parental responsibilities or specify the 
division of parental responsibilities between them 

• whether the children will spend equal time with each parent or substantial and 
significant time with a parent and specify details of how the child will spend time with 
each parent (see Section 65DAA of the Family Law Act for what is meant by 
substantial or significant time) 

• the time a child will spend with a grandparent or other relative 
• the communication a child will have with another parent or person 
• if two or more persons share parental responsibilities, the form of consultation required 

between the persons 
• any aspect of the care, welfare and development of the child, including education, 

health, religion and cultural aspects, and 
• child maintenance for children not covered by the Child Support (Assessment) Act. If 

you are unsure, contact the Child Support Agency on 13 12 72 or www.csa.gov.au 
 
Once you have completed the form in the consent orders kit, file it with the family law 
registry nearest you by post or in person. There is no need for you to attend court. However, 
the Court must be satisfied that the orders you ask for are in the best interests of the child. 
You can read more about the best interests of a child by going to the Family Law Principles 
section of the Family Law Courts website <http://www.familylawcourts.gov.au/>. 
 
There is no filing fee to apply for Consent Orders. 
 
For more information or to get a Consent Orders Kit go to 'Forms' section of the Family Law 
Courts website <http://www.familylawcourts.gov.au/wps/wcm/connect/FLC/Home/Forms/>, 
call 1300 352 000 or visit your nearest family law registry. 
 
You cannot directly apply for consent orders in the Federal Magistrates Court. However, if 
you already have a case in that Court and you reach agreement, orders can be made. 
 
What if you cannot agree about the children's arrangements? 
 
You can apply to the Cour t for parenting orders. 
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If you can’t agree on arrangements 
 
Parental responsibility and parenting orders  
 
The Family Law Act makes it clear that each parent has parental responsibility for each of 
their children until aged 18. Parental responsibility is not affected by changes in the parents' 
relationship; for example, if you separate or remarry. 
 
Parental responsibility means all the duties, powers, responsibilities and authority which, by 
law, parents have in relation to children (see sections 61B to 61DB of the Family Law Act for 
details). 
 
Courts make orders about parental responsibilities only if the parents cannot agree about the 
arrangements for their children. Courts can also approve and make consent orders to reflect an 
agreement reached between parties at any time during the court process. Each of these types 
of orders are known as parenting orders. 
 
For more information about the law and courts’ responsibilities under the law, read the best 
interests of a child by going to the Family Law Principles section of the Family Law Courts 
website <http://www.familylawcourts.gov.au/>. 
 
Before you apply to a Court 
 
You must make a genuine effort to resolve the matter by family dispute resolution. 
 
Changes to the Family Law Act 1975 phase in requirements for parties to attend family 
dispute resolution before they apply for parenting orders, as follows: 
 
Phase one - 30 June 2006 to 30 June 2007: Parties intending to apply for parenting orders 
must follow pre-action procedures, which include attending dispute resolution, before 
applying with a court. The aim of the pre-action procedures is to explore areas of resolution 
and where a dispute cannot be resolved to narrow the issues which require a court decision. 
 
Phase two - 30 June 2007 to 30 June 2008: Parties intending to apply for parenting orders 
must attend family dispute resolution and make a genuine effort to resolve the issue in dispute 
before applying with a court. A court will not be able to hear an application for a parenting 
order unless a certificate from an accredited family dispute resolution practitioner is filed with 
the application. 
 
Phase three – 30 June 2008 and onwards: The phase two requirements will apply to all new 
and existing applications for parenting orders. 
 
There are some exceptions to these requirements, such as those involving family violence, 
child abuse or urgency.  
 
For details on the services available to you call the Family Relationships Advice Line on 1800 
050 321 or go to <http://www.familyrelationships.gov.au/>. 
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What orders can you apply for? 
 
Section 64B of the Family Law Act sets out that a parenting order may deal with one or more 
of the following: 
 

• the person or people with whom a child is to live 
• the time a child is to spend with another person or other persons 
• the allocation of parental responsibility for a child and, if two or more people are to 

share parental responsibility for a child, how they are to consult with one another about 
decisions to be made in the exercise of that responsibility 

• how the child will communicate with another person or other persons 
• child maintenance (providing for the financial support of a child who is not subject to 

the provisions of the Child Support Assessment Act) 
• the steps to be taken before an application is made to a court for a variation of the order 

(to take account of the changing needs or circumstances of a child or the parties) 
• the process to be used for resolving disputes about the terms or operation of the order, 

and 
• any aspect of the care, welfare or development of the child or any other aspect of 

parental responsibility for a child. 
 
You should read Section 64B for the full detail, including the meaning of ‘person’ or 
‘persons’ - it may mean either parent and other people, such as a grandparent or other relative 
of the child. 
 
Who can apply for a parenting order? 
 
A parenting order may be applied for by: 
 

• either or both parents of the child 
• the child 
• a grandparent, or 
• any other person concerned with the care, welfare or development of the child. 

 
When can you apply for a parenting order? 
 
You may apply for a parenting order only after you have attempted to resolve the matter with 
the other parent or parents, either on your own or with assistance. See the information earlier 
on this page under the heading 'What you must do before you apply to the Court?' about the 
requirements for parties to use dispute resolution services in disputes about children. 
 
If you are unable to resolve the matter (or an exception applies to you), you can seek 
parenting orders from a court. 
 
You should get legal advice before deciding what to do. A lawyer can help you understand 
your legal rights and responsibilities, and explain how the law applies to your case. A lawyer 
can also help you reach an agreement with the other party without having to go to court. 
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How do you apply for a parenting order? 
 
You can apply to the Court most appropriate for your case. 
 
The Family Law Courts comprise the Federal Magistrates Court and the Family Court of 
Australia. The courts share jurisdiction in all family law matters and you can apply to either 
court. 
 
The Family Court deals with more complex matters. These may include, for example if the 
children’s issues in your case involve a child welfare agency and/or allegations of serious 
sexual abuse (Magellan cases), severe family violence or mental health issues, international 
child abduction under the Hague Convention or special medical procedures. 
 
All other applications should be filed in the Federal Magistrates Court. The Federal 
Magistrates Court deals with less complex matters that are likely to be decided quickly. 
 
You may prefer to seek legal advice before choosing the court in which to file your 
application. 
 
The forms you must use and the processes you must follow depend on which Court you apply 
to; the courts have different application forms and different requirements associated with 
filing an application. For further information go to the Forms section of the Family Law 
Courts website <http://www.familylawcourts.gov.au/>, call 1300 352 000 or visit a family 
law registry near you. 
 
If the matter is urgent (for example if you seek a recovery order), you may need to seek an 
urgent interim hearing. 
 
If there are existing orders, you should read the related information as there are extra things 
you may need to do. See the following page on 'Applying to change an existing order'. 
 
The Attorney-General's Department has a fact sheet on parenting plans. It can be found at the 
Family Relationships Online website <http://www.familyrelationships.gov.au/Parents.html>. 
The Family Law Courts also have a Fact Sheet on how the Courts are required to respond on 
parenting issues which is located under the Publications section of the Family Law Courts 
website <http://www.familylawcourts.gov.au/>. 
 
Is there a filing fee for parenting orde r applications? 
 
Yes. Information on the filing fees is available under the Fees section of the Family Law 
Courts website <http://www.familylawcourts.gov.au/>. 
 
What happens when you apply for a parenting order? 
 
When you apply to the Family Law Courts for parenting orders, you will be advised about the 
events that you will need to attend before your application is determined by a judge or federal 
magistrate. The case management process will be different in the Family Court and the 
Federal Magistrates Court. 
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Applying to change an existing order 
 
If you wish to change existing court orders, you will need to show that there has been a 
significant change of circumstances that makes a change necessary. 
 
Please note that a change to the Family Law Act is not a significant change in circumstance in 
itself.  See the Family Law Amendment (Shared Parental Responsibility) Act 2006, Schedule 
1, Item 44. 
 
You can apply to a court to change an existing order by following the same process as if you 
were applying for the first time. For more information see the following page on 'Complying 
with parenting orders'. 
 
You will need to include a copy of the existing orders if you are applying to a different 
registry (office) of the Family Law Courts or another court (for example, where you are 
making an application in the Family Court or Federal Magistrates Court to vary orders made 
in a Local or Magistrates Court). If you have been to a family dispute resolution service 
within the previous 12 months, you need not do so again unless you feel it may assist you to 
resolve the matter. 
 
If you have been approached about the change or are served with an application for the 
change, you should consider if the change proposed is in the best interests of the child. That 
consideration comes before any impact on either parent. If you agree, let the other side know. 
 
You can sign draft consent orders, which the Family Court can make into orders, without the 
need for you both to appear in court. For more information see the earlier page titled 'If you 
agree on arrangements'. 
 
Alternatively you may enter into a parenting plan, for more information see the earlier page 
titled 'If you agree on arrangements'.  You should obtain legal advice about the effect of a 
parenting plan in these circumstances. 
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Complying with parenting orders (about children) 
 
When a parenting order is made, each person affected by the order must comply with (follow) 
it. 
 
If you allege another person has not followed an order, these options are available: 
 

• attending dispute resolution 
• getting legal advice 
• applying to a court.  

 
Attend family dispute resolution 
 
Community-based family dispute resolution can help you and the other party work through 
your disagreement. Resolving issues through family dispute resolution is often cheaper, faster 
and less formal than going to court. Also, since both parties are involved in shaping a 
solution, it improves the chances that an agreement will be long lasting. 
 
If there is a history of family violence, it may not be appropriate to attend family dispute 
resolution. Speak to staff at the family dispute resolution agency about your options and the 
support services that are available. 
 
You and the other person can attend family dispute resolution before filing a court 
application. If an agreement is reached, you and the other person can make a parenting plan or 
apply to court for consent orders. 
 
Note: A parenting plan is not a legally enforceable agreement. It is different from a parenting 
order, which is made by a court and is legally enforceable. You should get legal advice about 
this. 
 
For more information about family dispute resolution or to find an agency near you visit 
Family Relationships Online at <http://www.familyrelationships.gov.au/>, or call 1800 050 
321. 
 
Get legal advice 
 
You should get legal advice before deciding what to do. A lawyer can help you understand 
your legal rights and responsibilities, and explain how the law applies to your case. A lawyer 
can also explain and help you reach an agreement without going to court. 
 
You can get legal advice from a: 
 

• legal aid office 
• community legal centre, or 
• private law firm. 

 
Court staff can help you with questions about court forms and the court process, but cannot 
give you legal advice. If you need legal help, get advice from a lawyer. 
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Applying to a court for parenting orders  
 
If you cannot reach an agreement, you may consider applying to a court for orders. Going to 
court is often a stressful time for many people. It can also be expensive and time consuming. 
However, sometimes it may be the only way to deal with a dispute. 
 
A court can enforce an order to compel a person to comply with the order. It also can vary an 
order to ensure all people bound by it comply with the order in the future. 
 
If an existing court order no longer reflects arrangements for a child, it should be changed. An 
order should also be changed if you or the other party cannot reasonably comply with it. Get 
legal advice about your options for changing a court order.  
 
The law 
 
The law about the consequences of failing to comply with orders is complicated and 
technical. What may appear as a failure to comply with an order to you, and your family and 
friends, may not be according to the law. Get legal advice about this. 
 
How is an order breached? 
 
A person breaches (contravenes) an order if he or she: 
 
1. Intentionally fails to comply with the order, or 
 
2. Makes no reasonable attempt to comply with the order, or 
 
3. Intentionally prevents compliance with the order by a person who is bound by it, or 
 
4. Aids or abets a contravention of the order by a person who is bound by it. 
 
Note: Parenting orders may be subject to a subsequent parenting plan. Get legal advice about 
this. 
 
What is a reasonable attempt to comply? 
 
When a parenting order is made, each person affected by the order must follow the order. This 
includes taking all reasonable steps to follow the order. For example, a parent has a positive 
obligation to encourage a child to spend time with the other parent (if this is specified in the 
order). 
 
What is a reasonable excuse? 
 
If a court decides a person has contravened a parenting order, it will consider whether the 
person had a reasonable excuse for contravening the order. Some examples of reasonable 
excuses that may satisfy the court include: 
 
1. The person did not understand the obligations imposed by the order, or 
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2. The person reasonably believed that the actions constituting the contravention were 
necessary to protect the health and safety of a person, including the person who contravened 
the order and the child, and 
 
3. That the time of the contravention was not longer than was necessary to protect the health 
and safety of the person who contravened the order and the child. 
 
Penalties for breaching a parenting order 
 
A court can only penalise someone for breaching a parenting order if another person files a 
contravention application alleging the person did not comply with the order. After considering 
all the facts of the case and applying the law, a court may decide: 
 
1. The contravention alleged was not established; 
 
2. The contravention was established but there was a reasonable excuse for contravention; 
 
3. There was a contravention without reasonable excuse (less serious contravention) ; or 
 
4. There was a contravention without reasonable excuse (more serious contravention). 
 
If a court finds a person has breached a parenting order, without reasonable excuse, it may 
impose a penalty. Depending on the particulars of the case and the type of contravention, a 
court may order: 
 

• costs 
• compensation of lost time with a child 
• attendance at a post-separation parenting program 
• community service order 
• bond 
• fine, or 
• imprisonment. 

 
A court may also make a further order that discharges, varies or suspends the order or renews 
some or all of an earlier order, or adjourn the case to allow a person to apply for a further 
order that alters the parenting order. 
 
The penalties are listed under Division 13A of Part VII (seven) in the Family Law Act 1975. 
 
Standard of proof 
 
The decision of a judge or federal magistrate in family litigation must be evidence based. The 
more serious the allegation or more improbable the supposed event, the stronger the evidence 
has to be before a court concludes that the alleged event occurred. 
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Except for more serious contraventions or contempt, a party must prove the allegations or 
facts relied on to the court's satisfaction on what is called ‘the balance of probabilities’. The 
alleged fact must be more than merely possible; it must be more likely to exist than not. Thus, 
where the allegation is that one party has breached an order of the court, the alleging party 
(the applicant in a contravention case) must establish that it is more likely than not that the 
alleged breach was committed. 
 
In the most serious contraventions, including contempt, a court will not find the case proved 
unless it is satisfied that all the essential facts have been established ‘beyond reasonable 
doubt’. This is the same standard required in criminal matters. It is not capable of precise 
definition but in general terms means that the truth of the allegation must be the only 
reasonable explanation for what has occurred. 
 
What form do I use? 
 
The Family Law Courts comprise the Federal Magistrates Court and the Family Court of 
Australia. The courts share jurisdiction in all family law matters and you can apply to either 
court. 
 
The Family Court deals with more complex matters. These may include, for example if the 
children’s issues in your case involve a child welfare agency and/or allegations of serious 
sexual abuse (Magellan cases), severe family violence or mental health issues, international 
child abduction under the Hague Convention or special medical procedures. 
 
All other applications should be filed in the Federal Magistrates Court. The Federal 
Magistrates Court deals with less complex matters that are likely to be decided quickly. 
 
You may prefer to seek legal advice before choosing the court in which to file your 
application. 
 
The forms you must use and the processes you must follow depend on which Court you apply 
to; the courts have different application forms and different requirements associated with 
filing an application. For further information go to the 'Forms' section of the Family Law 
Courts website <http://www.familylawcourts.gov.au/>, call 1300 352 000 or visit a family 
law registry near you. 
 
Before filing any documents at a family law registry, make sure you complete the documents 
correctly. The accuracy of documents is your responsibility. 
 
Attendance at court 
 
If you are the person alleged to have contravened a parenting order and do not attend the court 
hearing, orders may be made in your absence, including an order for your arrest. 
 
You can attend in person or ask a lawyer to represent you. If you cannot attend the court 
hearing in person, you can request to appear by telephone or videolink. You will need to make 
this request well before the court hearing and explain why you cannot attend in person. For 
more information about this, speak to staff by calling 1300 352 000 or visiting a family law 
registry near you. 
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Relocation and travel 
 
Moving away 
 
Moving with the children to another suburb, town, state or country is known as relocation. If 
moving is going to limit the time the children live with or spend with a parent or another 
significant person in their lives, a court may not give permission. 
 
What if you need to move? 
 
If your children primarily live with you and you need to relocate, you should first try to talk to 
your former partner. You may be able to reach agreement that the children have longer 
periods of time in school holidays with their other parent and/or longer visits during the year. 
Your former partner may be able to move to where you are hoping to relocate. 
 
If you reach agreement with your former partner, it is best to enter into a written parenting 
plan to vary the court order or obtain fresh consent orders before you move. 
 
If you move without a court order or without the consent of your former partner, a court may 
require you to return until it has considered the case. If there is a court order in place, you will 
be breaking the order and the other parent can apply to enforce the current order.  
 
Note: A parenting plan is a written agreement that sets out parenting arrangements for 
children. Because it is worked out and agreed jointly, you and your former partner do not 
need to go to court. Unless a court orders otherwise, you and your former partner can agree to 
change a parenting order by entering into a parenting plan. A parenting plan is not a legally 
enforceable agreement. It is different from a parenting order, which is made by a court.  You 
should obtain legal advice about the effect of a parenting plan in these circumstances. 
 
A consent order is a written agreement that is approved by a court. A consent order can cover 
parenting arrangements for children (parenting orders) as well as financial arrangements* 
such as property and spousal maintenance (*for married couples who are separated or 
divorced). Consent orders have the same legal force as if they had been made by a judicial 
officer after a court hearing. 
 
What if you can't agree about a relocation? 
 
If you cannot agree, you can apply to a court for a relocation order to allow you to move. The 
Court may not grant permission. As with all matters about the care and welfare of children, 
the Court must consider the best interests of the child. 
 
What if your former partner wants to take the children to another place? 
 
If your former partner wants to take the children away and you do not agree, you can apply 
for an order to stop the relocation of the children. 
 
How do you apply for an order to relocate or to prevent a relocation? 
 
You can apply to a court for such orders.  For more information, see the earlier page titled 'If 
you can't agree'. 
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Can children travel overseas? 
 
Every time a parent wishes to take the children overseas for a holiday or permanently, the 
permission of the other parent must be obtained. Both parents must sign passport applications 
for children under 18. 
 
If you are planning a holiday, you should advise the other parent of your intention as soon as 
possible. You should include full details of where you will go, confirm a full itinerary will be 
provided and include contact numbers for hotels or relatives. If the other parent does not 
agree, you need to apply to a court as soon as possible to ensure that a court can consider your 
application in sufficient time to get passports and confirm/pay for plane tickets. 
 
If you think your partner is going to take your children overseas without your permission, you 
should: 
 

• seek legal advice urgently, or 
• apply to court, seeking an urgent order stopping your child from being taken out of the 

country.  
 
Once you file the application, you can provide the details to the Australian Federal Police, 
who can enter your child’s details in their computer system to stop your child leaving 
Australia from any international departure point (known as a PACE Alert). 
 
What if the Court is not open when I need to make an urgent application? 
 
The Court has an out-of-hours service for emergencies: that is, there is a risk that a child may 
be taken out of the country before the next working day. Call the Courts on 1300  352  000 
out of business hours and you will be referred to this emergency number. 
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Recovery orders 
 
The courts can make orders, known as recovery orders, if your child has been taken from you 
or has not been returned to your care. You can apply for a recovery order if you have a 
parenting order or you are a person concerned with the care, welfare and development of the 
child. 
 
A recovery order can require the return of a child or authorise a person who is named in the 
order to take appropriate action to recover a child and deliver the child to you.   
 
How do I apply for a recovery order? 
 
You can apply to court for such orders. 
 
You will need to outline the specific order(s) you want a court to make. Your chances of 
recovering your child will be increased if you have information about where the child is likely 
to be. You should collect as much information as possible to help authorities find and return 
your child including any recent photographs of the child and the person who you believe may 
have the child. 
 
For more information see the earlier page titled 'If you can't agree'. 
 
What happens after a recovery order is issued 
 
Once a court makes a recovery order, a copy of the order must be provided to the person 
named in the order; for example, the Australian Federal Police. You may have to travel to 
collect your child when he or she is located. The police are not obliged to deliver your child to 
you or may not have the resources to do so. If your child is recovered, you must, as soon as 
practicable after the child’s return, notify the court that issued the recovery order.   
 
In most cases the order will be addressed to the Australian Federal Police and state and 
territory police forces. The Australian Federal Police has offices in each capital city and some 
regional locations. 
 
The courts are not child recovery agencies. Family law registries can provide information 
about the courts’ procedures, but will not be able to provide legal advice or take direct action 
to recover your child. 
 
You can get direct assistance through your lawyer, a legal aid commission or a community 
legal centre. 
 
What if my child is being taken out of Australia? 
 
You should apply to a court for an urgent order to stop your child being taken out of the 
country. When a child is out of the jurisdiction of the Australian courts, he or she becomes 
subject to the laws of other countries or to international conventions. There is no guarantee 
that the child will be returned to Australia. 
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What if my child has been taken overseas? 
 
Australian courts do not have the same power to make an order that has effect outside 
Australia. Therefore, different rules apply to the recovery of children from overseas and may 
vary in different countries. If you need to recover a child from overseas, you will almost 
certainly need legal advice and assistance. 
 
For further information about international child abduction, contact the Commonwealth 
Attorney-General’s Department in Canberra on 1800 100 480 or visit the department’s 
website at <http://www.law.gov.au/>. 
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Changing a child’s name 
 
A child’s legal name is the one on his or her birth certificate. That name must be used 
wherever the child’s name is registered; for example, schools, sporting bodies, medical 
practitioners. 
 
Sometimes, one or both parents may want to change a child’s name after separation. There are 
two ways to do this: 
 

• by consent, or 
• by a court order. 

 
Changing a child’s name by consent 
 
If you and the child’s other parent agree to change your child’s name, the Family Law Courts 
are not involved. You apply to the Registry of Births, Deaths and Marriages in your state or 
territory. 
 
Australian Capital Territory http://www.rgo.act.gov.au or 02 6207 0460 
 
New South Wales http://www.bdm.nsw.gov.au or 1300 655 236  
 
Northern Territory http://www.bdm.nt.gov.au or 08 8999 6119  
 
Queensland http://www.justice.qld.gov.au/bdm/home.htm or 07 3247 9203  
 
South Australia http://www.ocba.sa.gov.au/bdm or 08 8204 9599  
 
Tasmania http://www.justice.tas.gov.au/bdm or 03 6233 3793 
 
Victoria http://www.dvc.vic.gov.au/bdm.htm or 1300 369 367 
 
Seeking a court order 
 
You must make a genuine effort to reach agreement about a name change by attending family 
dispute resolution before applying to a court. For more information on community-based 
family dispute resolution services and your responsibilities, see the information earlier in this 
document titled 'If you agree'. 
 
If, after following those steps, you cannot reach agreement about a name change or cannot 
find the other parent, you can apply for court (parenting) orders. 
 
View the information on the earlier page titled 'If you can't agree on arrangements'. 
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What a court must consider 
 
In all family law cases about children, courts must regard the best interests of the child as the 
most important consideration. In considering whether the change of name is in the best 
interests of the child, a court may take into account: 
 

• the short and long-term effects of any change in the child’s name 
• any embarrassment likely to be suffered by the child if he or she has a different 

surname to the parent the child lives with 
• any confusion of identify which may arise for the child if his or her name is changed or 

not changed 
• the effect which any change of name may have on the relationship between the child 

and the parent whose name the child bore during the marriage or period of cohabitation 
• the effect of frequent or random changes of the name 
• the child’s wishes and degree of maturity of the child, and 
• any other factors deemed appropriate in the case. 

 
For further information read 'Parenting cases - the best interests of the child' which can be 
found in the Family Law Principles section of the Family Law Courts website 
<http://www.familylawcourts.gov.au/>. 
 
If parents cannot agree and an application is made to a court, the Court will make an order 
that all parties must follow. 
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Grandparents and other family members 
 
The Attorney-General’s Department has a fact sheet on the role of grandparents. To read it go 
to the Family Relationships Online website <http://www.familyrelationships.gov.au/>. 
 
http://www.familyrelationships.gov.au/Grandparents.html 
 
Grandparents 
 
Grandparents play an important role in family life and can be a crucial support to both 
grandchildren and children at times of separation or divorce. 
 
Children's needs and best interests should be the first consideration in any separation or 
family breakdown. With this is mind Australian family law has now been amended to allow 
courts to consider the relationship with grandparents and other members of extended families 
and to consult them in determining what is in a child's best interests. 
 
Courts can take into account: 
 

• the nature of the relationship between a child and a grandparent 
• the likely effect on the child of separation from a grandparent 
• the capacity of the grandparent to provide for the needs of the child. 

 
Parents and courts are encouraged to make provision for a child to continue a relationship 
with grandparents by ensuring that appropriate time is built into the parenting plan or order. 
 
These changes make it easier for grandparents to remain involved in the lives of their 
grandchildren if they wish. 
 


